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Abstract: In this article, we aim to explore the contours of how we might interrogate Swedish labour law 
and practice from a socially oriented sustainability perspective, drawing on the distinctive findings of our 
project ‘An inclusive and sustainable Swedish labour law – the ways ahead’ and on other aspects of the 
Swedish labour law model that we consider are particularly relevant for a sustainability analysis. In so 
doing, we have identified potentially five dimensions to the use of a ‘sustainability’ discourse as a basis for 
evaluation of regulatory measures suitable for the Swedish labour market. It emerges that the central dom-
inant system of collective bargaining has the potential to promote durability and inter- and intra-genera-
tional justice, including just transitions in the labour market. However, its capacity to promote capabili-
ties and equality depends on how inclusive and adaptable collective bargaining systems are, with attention 
to who is being represented and in what sectors.
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Introduction: The project and relevance 
of sustainability
The Swedish Research Council project, ‘An 
inclusive and sustainable Swedish labour 
law – the ways ahead’, has sought to investi-
gate whether the Swedish model of regulation 
protects all people selling their labour in a 

rapidly transforming labour market.1 The pro-
ject has examined the dynamics of individual 
employment law and collective labour law in 
Sweden, considering in this context protection 
of fundamental rights and access justice (Bruun 
2017; Herzfeld Olsson et. al. 2020). Further spe-
cific analysis has focussed on issues of wage 
regulation (Sjödin 2021a and 2021b), health and 
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safety (Andersson 2021; Andersson and Novitz 
2021, 2022), and migrant labour (Herzfeld Ols-
son 2019a, 2020a, 2020b, 2022). Inclusivity has 
been a key focus of our attention, reflecting on 
the ability of existing regulation, through col-
lective agreements and labour laws, to protect 
the most vulnerable participants in the labour 
market. Another vital element of the project (as 
indicated by its title) is the question whether the 
model is sustainable, given these labour market 
transformations, and this is our focus in this ar-
ticle. The discussion here is based both on find-
ings from the project published elsewhere and 
other aspects of the Swedish labour law model 
that we consider are particularly relevant for a 
sustainability analysis.

When considering the issue of ‘sustainabil-
ity’, we are aware that we are not presenting 
a clear-cut simple research question. After all, 
what is meant by the term ‘sustainable’ has been 
fiercely contested over decades (Pieraccini and 
Novitz 2020:10). Instead, we aim to explore the 
contours of how we might interrogate Swedish 
labour law and practice from a socially oriented 
sustainability perspective, drawing on the dis-
tinctive findings of our project. In so doing, we 
have identified potentially five dimensions to 
the use of a ‘sustainability’ discourse as a basis 
for evaluation of regulatory measures suitable 
for the Swedish labour market.

The first is an overarching view of ‘sustain-
ability’ as a synonym for ‘durability’, which is 
perhaps the most common use of the term. In 
other words, we are asking whether current 
Swedish labour law and practice can continue 
in its present forms and what modifications 
would seem to be acceptable, given what we 
know about contemporary challenges. This is a 
vital question, and our starting point, but per-
haps does not reflect the normative richness of 
a ‘sustainability’ discourse as it has emerged 
on the world stage. A further four dimensions 
arguably offer an insight into the conditions 
for sustainability, although we accept that, in 

respect of each, this question of durability also 
remains pertinent.

The second dimension investigated here 
concerns whether Swedish labour law meets 
the present and future needs of workers, or (in 
other words) serves both intra- and inter-gen-
erational justice (World Commission on Envi-
ronment and Development 1986, also known as 
the ‘Brundtland Report’). This is the other long-
established connotation of sustainability that 
deserves attention as a discrete issue. Linked to 
this desire to balance the needs of present and 
future generations is the notion of ‘just transi-
tions’ and the ways in which collective worker 
representation can play a role in the processes 
of change and adjustment. Effective trade union 
representation has, of course, been a distinctive 
feature of the so-called Swedish model, such 
that a sustainability-based analysis offers for 
our project an additional basis for defence of 
this facet of the Swedish model, although we 
appreciate the need to adjust and even widen 
the scope of collective worker representation 
in various ways to achieve meaningful engage-
ment with debates over such transitions.

A third dimension is the holistic approach 
prompted by the connections made between 
the three ‘pillars’ of sustainability: economic, 
environmental and social. As labour lawyers, 
in this project our primary concern has been 
with what might be termed ‘social sustainabil-
ity’. Nevertheless, we also recognise the global 
expression of indivisibility of these three pillars 
in the United Nations (UN) General Assembly 
Resolution on the 2030 Agenda, which adopted 
seventeen inter-related Sustainable Develop-
ment Goals (SDGs) (UN 2030 Agenda 2015). 
The synergies between SDG 8 which addresses 
‘decent work’ and other SDGs (such as health 
or access to justice) have relevance to our as-
sessment of Swedish labour market regulation 
in the project. However, we also appreciate that 
the SDGs offer potential for dilution of concern 
with labour-related issues and problems, steer-
ing preoccupations toward wider economic 
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frames. In this sense, long-standing preoccupa-
tions with the ways in which Swedish collective 
bargaining and other labour market regulation 
is economically, as well as socially and environ-
mentally defensible becomes significant. This 
discussion raises also larger questions about 
the durability of twenty-first century forms of 
capitalism, which go beyond the scope of our 
project, but which we also raise as pertinent to 
potential future research endeavours in the field 
of Swedish labour regulation.

A fourth concern lies with the actors and the 
level at which sustainable policies are pursued. 
We note in this respect the engagement of the 
European Union (EU) with sustainable develop-
ment, previously with reference to the idea of 
sustainable economic growth (COM(2010)2020). 
We observe the ways in which the von der 
Leyen Commission has extended the ambit of 
sustainability policies, proposing ‘A Strong So-
cial Europe for Just Transitions’ (COM(2020)14), 
emerging as part of a new ‘European Green 
Deal’, which pursues environmental, techno-
logical and ethical changes (COM(2019)640). 
The connections of EU policymaking to Swed-
ish labour law also need to be examined in this 
context. We observe the importance of enabling 
multi-level regulation, such that EU directives 
do not operate in ways that undermine effective 
Swedish bargaining which has long set mini-
mum wages, but rather add protections com-
patible with the Swedish system. Otherwise, a 
clash of regulatory strategies could undermine 
the laudable objectives of recent EU social sus-
tainability objectives.

Finally, we may wish, when analysing and 
critiquing global, regional and national labour 
market regulation, to refer back to the deeper 
normative foundations of sustainability. These 
arguably draw on understandings of capabil-
ities and equality, offering a fifth dimension 
to understanding our project findings. They 
prompt us to reflect again on the importance 
of inclusivity in coverage of labour standards, 
whether set by the social partners or imple-

mented through overarching Swedish, EU or 
even international law.

Our project findings are elaborated in 
greater detail in each part of this article, but at 
this point may helpfully be briefly articulated 
here. Crucially, our investigations have exposed 
the ongoing vulnerability of particular groups 
of workers who, for various reasons, lie outside 
the scope of trade union membership or collec-
tive bargaining. Despite Swedish legislative in-
itiatives to address the worst forms of exploita-
tion, these tend to concentrate on criminal or 
administrative penalties, rather than compen-
sation for lost wages or abusive working condi-
tions. Crafting appropriate regulatory strategies 
is difficult and, without recognition of the par-
ticularities of the Swedish model, EU interven-
tion is not always helpful, as recent proposals 
regarding a directive for an adequate minimum 
wage have revealed (COM(2020)682). Indeed, 
some aspects of Swedish collective workplace 
representation remain an exemplar for other 
parts of the world, for example, in the context 
of risk assessment in the field of safety and 
health (Andersson and Novitz 2022). Further, 
we challenge assumptions that Swedish legis-
lative reform is desirable to promote greater 
flexibility, unless this genuinely addresses those 
most vulnerable in temporary and other forms 
of employment. We therefore have found that 
crafting sustainable solutions for labour mar-
ket transformations in Sweden should not en-
tail abandoning what is valuable in the Swedish 
model, but rather considering how to ensure 
these features are enhanced.

1. Durability of the Swedish system of 
industrial relations and labour laws?
Our project has primarily been concerned with 
the durability of the Swedish model of indus-
trial relations and labour laws. We are consid-
ering whether that model needs to change to 
endure and, if so, what forms such changes can 
and should take. This links to the idea of ‘sus-
tainability’, a term deployed frequently as an 
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adjective to indicate that a practice is workable 
in the longer term.

Durable does not mean static, but dynamic, 
flexible and thereby long-lasting. It follows that 
a sustainable system of labour law regulation 
can be expected to involve participatory pro-
cesses, which can prompt ‘social engagement 
and commitment to the conditions we seek 
to achieve and the means of their realization’ 
(Novitz 2015:245). Collective bargaining is 
widely respected as a reflexive process of reg-
ulation, which is sensitive to the needs of both 
workers and employers (Gutierrez 2020; ILO 
WESO 2021). The dynamism and durability of 
the Swedish system may then be linked to the 
participation of trade unions in collective bar-
gaining processes which lie at the heart of the 
Swedish model of industrial relations (Svensson 
2014).

The success of the Swedish labour law 
model has built on the ability of trade unions 
and employer federations to organize workers 
and companies respectively. The high level of 
organization has provided considerable legit-
imacy for collective agreements. In collective 
agreements the social partners can adapt stat-
utory terms and conditions of employment to 
the needs of a specific sector. The adaptability 
of collective agreements adds an element of du-
rability (Malmberg 2010). The collective agree-
ment also governs wages and to a large extent 
provides minimum wage protection.

Even if trade union density has declined 
from 85 per cent to about 69 per cent, collective 
agreement coverage remains very high at 90 
per cent (Kjellberg 2020:90). This is explained 
by the extensive membership of employers in 
employers’ organisations and the 100 per cent 
coverage of collective agreements in the pub-
lic sector (Herzfeld Olsson et al 2020, Svensson 
2014). In the private sector the coverage of col-
lective agreements is between 83–85 percent 
(Medlingsinstitutet 2022). Here the size of the 
companies also plays an important role. Smaller 
companies are to a much lesser extent covered 

by collective agreements (Kjellberg 2020:91 
et  sec). It is important to keep in mind that 
half a million of employees are not covered by 
collective agreements and that the level of cov-
erage is particularly low, in small companies 
(1–49 employees) in the service sector (Kjellberg 
2020:90 et sec.). It is clear that for workers with 
a weak position in the labour market, who often 
work in the private low skilled service sector, 
the absence of a collective agreement can make 
it more difficult to negotiate a decent wage and 
other working conditions (Kjellberg 2020, Sjö-
din 2021a, Herzfeld Olsson 2020).

However, transformation of the content 
of collective agreements raises new ques-
tions (Calmfors et al 2019; Medlingsinstitutet 
2021:240). There is a trend in collective agree-
ments concluded towards decentralisation of 
terms and conditions for work, with these be-
ing more frequently determined at company 
and enterprise level, and becoming individu-
alized since workers can be treated differently 
in significant ways due to work performance 
and similar factors (Medlingsinstitutet 2021; 
Malmberg 2010). For example, the majority of 
collective agreements do not indicate any spe-
cific wage for a prospective employee (Hellberg 
and Kjellström 2020). While this is mainly the 
case within the white collar and professional 
sectors, specified minimum wages are primarily 
concluded by LO unions and Unionen (the big-
gest private sector white-collar employees un-
ion) (Hellberg and Kjellström 2020). This trend 
offers opportunities to treat employees differ-
ently, which might result in relatively weakened 
working conditions for weak groups (elderly 
persons, female persons with small children, 
disabled employees, and immigrants). So far it 
seems that strong trade unions to a large extent 
have mitigated such negative effects of decen-
tralisation (Svensson 2014:15). But if the trade 
union movement continues to lose members, 
the future outcome is uncertain.

Moreover, the legitimacy (and thereby du-
rability) of any participatory process is likely 
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to depend on a variety of factors, including 
the protection of fundamental human rights of 
those who are represented, such as their capac-
ity to exercise free speech and thereby mean-
ingfully engage in processes of deliberation 
(Habermas 1996). It may also depend on (as 
protection of human rights requires) inclusivity 
of representation and the means to enforce legal 
(and moral) claims.

When taking a closer look at the develop-
ment of membership in Swedish trade unions, 
it is clear that trade union membership among 
foreign born workers has declined to a greater 
extent than among other workers (Kjellberg 
2020:51–54). This may be explained by a num-
ber of factors that force us to question whether 
there is a real possibility for all workers in the 
Swedish labour market to ‘meaningfully engage 
in processes of deliberation’. It may be that for-
eign born workers have experienced other mod-
els previously and must learn how the Swedish 
system works, so that they do not fully grasp 
the importance of trade union membership in 
the Swedish system. It may also be that they, 
to a greater extent than other workers, work 
in sectors or parts of sectors where employers 
do not value trade union membership and dis-
courage collective bargaining. It is clear that the 
role of migration law plays a role in this regard, 
as tied visas can increase workers’ depend-
ence on employers and work (Herzfeld Olsson 
2020a and 2022). But also other factors, such as 
non-recognition of skills, language deficits, and 
discrimination, may push foreign born workers 
into vulnerable employment where trade un-
ion membership and collective representation 
is weak (Herzfeld Olsson 2020a; Government 
Offices 2021a:67).

Trade unions’ efforts in this regard have 
been insufficient. One explanation is that it 
has been difficult to adopt a suitable solidarity 
and inclusion strategy, as migrant workers are 
so heterogenous that the legal conditions for 
their stay in Sweden differs (Neergaard and 
Woolfson 2017). Some migrant workers have 

temporary residence permits on the basis of 
work and others on the basis of asylum, others 
are EU-based migrants not in need of residence 
permits, and others simply lack the necessary 
permits to stay and work in Sweden or are asy-
lum seekers (for a description of some of the cat-
egories see The Swedish National Audit Office 
2020:16–17). The lack of success in this regard 
has resulted in a suspicious attitude towards 
migrants among blue collar trade unions as they 
may ‘suffer detriment organisationally from mi-
gration’ (Neergaard and Woolfson 2017:212). 
At the same time, research indicates that the 
LO has largely sought the active unionisation 
of migrant workers and seems set to continue 
on this path, although this is fairly low in its list 
of current priorities (Neergaard and Woolfson 
2017:214). It may be as a result of this strategy 
that the relative high decrease of trade union 
membership among migrant workers seems 
to have halted (Kjellberg 2022:129). The spe-
cific institutional support created by Swedish 
Municipal Workers’ Union in relation to Thai 
berry pickers however led to improvement for 
many with regard to working conditions, but no 
willingness from the workers to become mem-
bers of the trade union (Herzfeld Olsson 2018). 
The latter case illustrates the challenges for the 
trade union movement with regard to workers 
on temporary contracts and temporary work 
permits.

The membership aspect, for both nationals 
and foreign-born workers, is of course crucial 
in cases where no collective agreement applies 
to the workplace, but is also significant when a 
collective agreement does apply, as member-
ship has implications for access to the rights 
provided for in the collective agreements, which 
we have discussed and illustrated within the 
project. Very important is the fact that the 
monitoring of compliance and enforcement of 
labour laws, collective agreements and employ-
ment contracts is the responsibility of trade un-
ions. This monitoring has for a long time been 
deemed to provide sufficient protection from 
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exploitation of workers. Membership plays a 
crucial role for such effective monitoring. Swed-
ish trade unions in principle only represent their 
members (Sjödin 2020a; Herzfeld Olsson 2020a).

Also, even if coverage by collective agree-
ment has remained high, there are increasing 
reports of non-compliance (Sjödin 2020a). This 
may be an additional effect of the decline of trade 
union density. The monitoring of implemen-
tation of collective agreements is constructed 
on the basis of local trade union ombudsmen 
and local representation. A consequence of the 
decline in trade union density is the growing 
number of workplaces without such local rep-
resentation. This means that the foundation 
necessary for the model is missing (ETUI Work-
place Representation; Kjellberg 2021:111–114). 
In relation to the largest Swedish trade union 
Unionen, which organises white collar workers 
in the private sector, only approximately 52 per 
cent of the members are represented locally by 
their trade union (Kjellberg 2021:113). On top of 
that, the share of trade union members among 
white collar workers that are active as trade un-
ion representatives at workplaces has declined 
from 13 per cent to eight per cent (Kjellberg 
2021:114). This means that the burden on those 
that do engage may be heavier. Together, this 
has negative impacts on trade union democracy 
and may impair recruitment and trade union 
strength and lead to a negative spiral (Kjellberg 
2021:114). It can therefore be assumed that the 
ombudsmen are missing at workplaces where 
they are the most needed (Sjödin 2020), which 
could also have implications for enforcement of 
health and safety standards under the Swedish 
Work Environment Act, which is discussed fur-
ther in Part 2 below.

Further, in our project, we have considered 
the scope for legal intervention to assist third 
country national labour migrants and foreign 
born workers who currently lie outside the es-
tablished collective bargaining structures (Her-
zfeld Olsson 2020a). A shortcoming with the 
measures adopted by the state in this regard 

is that they do not address the vulnerability 
of migrant workers. Instead of protecting the 
workers, the measures taken tend to protect the 
principle of regulated migration (Herzfeld Ols-
son 2020a:669). One unexpected and not much 
discussed response to this development has 
occurred in criminal law. A new crime ‘human 
exploitation’ was introduced in the Swedish pe-
nal code in 2018. The crime concerns the very 
bottom end of the labour market and the pre-
requisites for criminal liability are set very high. 
Still, after three years, only one employer has 
been convicted of the crime of human exploita-
tion in work (Högsta domstolen (The Swedish 
Supreme Court) judgment delivered 15 Febru-
ary 2022, in case 1771-21).

Whether this crime will deter abusive prac-
tices in the labour market is uncertain. At the 
lower end of the labour market, compliance 
with rules, also those with criminal sanctions 
such as tax law, is taken lightly. Criminal sanc-
tions focus on the perpetrator, in this case the 
employer or a manager. It is however not evi-
dent how a criminal sanction will help the situa-
tion of the worker. The potential victims of this 
crime are people that lack other options and will 
likely often be those without the right to stay in 
Sweden and with little knowledge of the labour 
market. As workers, they will at the same time 
be covered by labour law. Private law claims 
based on labour law do not have an obvious 
place within the criminal procedure. Other rules 
of procedure, as well as other burdens of proof, 
apply to such claims. That someone is acquitted 
of the crime of ‘human exploitation’ does not 
mean that labour law has not been violated. In 
order for criminal liability to be established, the 
terms and conditions of employment have to be 
‘obviously unreasonable’. Already unreasona-
ble terms include non-compliance with labour 
law and collective agreements which are in 
place (Sjödin 2020a and 2021a).

The introduction of this new criminal law 
element to Swedish model may be perceived 
as a signal that a particular segment of the la-
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bour market, the bottom end, is no longer for 
the social partners to control. Reports of abuse 
on the labour market have occurred at work-
places with collective agreements. Within the 
construction sector organised employers and 
trade unions have agreed on common efforts to 
enforce collective agreements and other meas-
ures to promote decent work (Byggnads and 
Byggföretagen 2021). They have also established 
a body with the task to find solutions to the 
problem (Byggmarknadskommissionen 2022). 
Judgments from the Labour Court concerning 
primarily the construction sector indicate that 
trade unions have already intensified their ef-
forts to enforce their collective agreements in 
workplaces where their membership bases is 
weak (AD 2021 no 42 and AD 2019 no 16). There 
are however no such cases or reporting from 
other sectors such as restaurants and cleaning. 
The HRF (The hotel and restaurant workers’ un-
ion) however in some instances has also claimed 
rights for exploited non-members (Castilla 
2021). Non-compliance and insufficient enforce-
ment of collective agreement appears to be an 
evident threat to the durability of the Swedish 
model for labour market regulation.

It would clearly add to the durability of the 
model if there had been explicit discussion on 
the demarcation of responsibility between po-
lice and prosecutors on the one hand and that of 
the social partners on the other. The new crime 
created could even indicate an abandonment 
of trust in the social partners’ ability to achieve 
adequate protection of a minimum wage, which 
has been the main feature of the Swedish model 
since its formation in the first part of the twen-
tieth century. A new government appointed in-
quiry suggests further criminal law measures 
could be adopted to combat exploitation; this 
time the criminal offence is addressing employ-
ers employing foreign workers (SOU 2021:88). 
That crime and punishment is a solution cho-
sen over social reforms coincides with a gen-

eral trend in Swedish society.2 In this regard, 
we have given some alternative suggestions on 
how to move forward to avoid a permanent seg-
mentation of the Swedish labour market where 
some workers are left totally unprotected. The 
key question is which actor must take the first 
step in this regard: the legislator or the social 
partners? We will come back to this question.

2. Intra- and inter- generational justice and 
collective voice for just transitions
The 1987 Brundtland Report set out the findings 
from a UN appointed World Commission on 
Environment and Development, elaborating on 
the pre-requisites for sustainability. The Report 
made the famous statement that policies are 
‘sustainable’ which meet ‘the needs of the pres-
ent without compromising the ability of future 
generations to meet their own needs’, requiring 
consideration ‘of the long term as well as the 
short- term advantages and disadvantages of 
alternative actions’ (World Commission on En-
vironment and Development 1986:51). This is 
a view which requires reconciliation of a short 
and a long term view of the needs of people and 
how justice is to be done.

This approach to sustainability has spawned 
understandings of ‘intra’ and ‘inter’- genera-
tional justice. Intra-generational justice demands 
fair distribution of resources between countries 
and people within them, while inter-generational 
justice requires reconciliation of the demands of 
present and future generations (Maggio 1996; 
Mattioli 2013).

In this context, considerable attention has 
been paid to reconciliation of environmental ob-
jectives which benefit future generations with 
the social need to secure jobs and income for 

2.	 In Sweden problems with criminal gangs has 
increased. The question on how to combat 
this development has to a large extent been 
focused on stricter punishments for criminal 
acts and not on social measures in opposition 
to what the police and other experts request: 
See for example (Andersson Åkerblom 2019).
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present generations. This is not an easy process, 
since it requires managing changes gradually 
and through compromise, including potentially 
redistribution of wealth.

Trade unions were the original authors of 
sustainable ‘just transitions’ schemes. Canadian 
and United States trade unions in the 1970s de-
vised this strategy to ensure that workers who 
might lose their jobs for environmental reasons 
would receive assistance from employers, but 
also government, to retrain and find other work 
(Stevis et al 2020:9). The significance of trade 
union engagement with environmentally mo-
tivated changes to the labour market and the 
significance of collective bargaining in this re-
spect is now reflected in the ILO Guidelines on 
Just Transitions 2015 (ILO 2015). While there is 
no mention of ‘just transitions’ in the UN 2030 
Agenda for Sustainable Development, there is 
explicit reference to ‘the imperatives of a just 
transition of the workforce and the creation of 
decent work’ in the preamble to the Paris Agree-
ment on Climate Change later in 2015. That 
recognition can be linked to the International 
Labour Organization (ILO) Guidelines, which 
stress social dialogue and collective agreement 
between the social partners as a means by which 
to achieve change in the workplace (ILO 2015).

Collective bargaining is also a means by 
which workers can pursue environmental 
health and safety at work, as well as the en-
vironmental effects of work practices outside 
the workplace (see for example the findings 
of the Agreenment project 2020). This links to 
the importance of occupational health in our 
project and the significance of collective rep-
resentation in this respect. According to the 
Swedish Work Environment Act, one or more 
of the employees must be appointed a safety 
representative at every workplace where five or 
more employees are regularly employed. Safety 
representatives must also be appointed at other 
workplaces if the working conditions so require. 
Safety representatives are to be appointed by a 
local employees’ organisation that is currently 

or customarily bound by a collective agreement 
with the employer.

In Swedish work environment law, local 
safety representatives play an active and im-
portant role cooperating with and supervising 
employers’ work to prevent accidents and ill-
health. In our project, two of the most current 
and urgent occupational health and safety risks 
have been studied: stress and the coronavirus 
pandemic. Our studies highlight the crucial 
role safety representatives have in occupational 
health and safety law, through their knowl-
edge of and presence at the workplaces. Small 
workplaces, with less than five workers, usu-
ally lack safety representatives. We appreciate 
this potentially raises problems for inclusivity 
of representation and effective enforcement of 
workplace environment norms. Overall, the 
number of appointed local safety representa-
tives per employee has decreased somewhat in 
Sweden over the last few decades, but still the 
representatives are in a relatively strong posi-
tion, at least in large private sector companies 
and in the public sector (Andersson and Novitz 
2022:25–26).

Health and safety law in Sweden has also 
been enhanced to address new issues, such as 
work-related stress, with significant implica-
tions for women’s inclusion in the labour mar-
ket. It has been established that stress is the 
most common cause of work-related injuries 
in Sweden. One group that stands out when 
it comes to stress related ill health is women, 
who has a more than 40 percent higher risk of 
becoming ill due to stress compared to men. 
Women being in the majority in well-known 
risk professions in social work and the health 
and care sector is one explanation, another is 
the way in which women combine professional 
and domestic work. When a stress related injury 
arises, it often becomes long-lasting. To meet 
this problem, new provisions on organisational 
and social work environment, AFS 2015:4, were 
introduced in Sweden in 2016, which make the 
employer responsible to prevent unhealthy 
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workloads by having a work environment that 
does not cause long-term imbalance between 
demands (workload, degree of difficulty, time 
limits) and resources (good working methods 
and tools, skills, staffing, reasonable and clear 
goals, feedback, influence, support and recov-
ery). It is therefore critical that safety repre-
sentatives are available to assist employees in 
seeking their rights under the new provisions, 
so as to ensure gender-inclusive representation.

Moreover, we are aware that it may no 
longer make sense for trade unions to merely 
be concerned with the ‘work environment’ in a 
narrow sense when, in the context of the coro-
navirus pandemic, work has come to take place 
in a variety of locations. For example, the im-
portance of food and parcel delivery has meant 
that much work takes place on the streets. While 
for many, even in the absence of formal lock-
downs in Sweden, working from home became 
the norm (Ahmadi et al 2022; Bin et al 2022). 
Broader environmental issues are of growing 
interest to workers and their representatives 
(Tomassetti 2018:63).

Collective agreements have the potential to 
deliver distributional intra-generational justice 
not only by establishing workplace environment 
standards, but by setting fair wages for work-
ers, providing for protection from insecurity of 
employment and even providing for pensions. 
All these are realised in the Swedish system. 
The importance of collective agreements in this 
regard has grown as the state’s commitment has 
declined. It is a strength that the trade unions 
and employers’ organisations have succeeded 
in making such deals. To a certain extent, such 
development also leads to further tensions be-
tween the insiders and the outsiders, something 
that has been explained by Johansson and Julén 
Votinius (Johansson 2020; Julén Votinius 2020; 
Herzfeld Olsson and Johansson 2020).

How we assess and define just distributions 
within and between generations remains a con-
troversial issue. One possibility is to look for 
guidance from international legal sources, such 

as the SDGs set out in the UN 2030 Agenda and 
the economic, environmental and social norms 
elaborated there.

3. Economic, environmental and social 
pillars under the Sustainable Development 
Goals (SDGs), especially SDG 8
After decades during which the UN adopted 
discrete instruments relating to sustainable de-
velopment, largely with a focus on environmen-
tal and economic objectives, after some deliber-
ation the 2030 Agenda was adopted (Pieraccini 
and Novitz 2020). The seventeen SDGs (and 
169 targets) were described in the preamble to 
the 2030 Agenda as ‘integrated and indivisi-
ble’ (Seck 2018:155), recognising links between 
economic, social, and environmental pillars of 
sustainability (Purvis, Mao and Robinson 2019). 
They are devoted to ‘people’, ‘planet’, ‘prosper-
ity’, which can be equated to social, environ-
mental and economic objectives respectively, 
but also to ‘peace’ and ‘partnership’.

There is evidence of attention in the 2030 
Agenda to fundamental rights. The preamble 
makes clear that all states are to ‘respect, protect 
and promote human rights’ recognised under 
international law (UN Agenda 2030  2015, pa-
ras 8 and 19), with particular stress placed on 
the vulnerability of women and migrants (UN 
Agenda 2030 2015, paras 20 and 29). Inequal-
ities based on gender (referred to in SDG 5) 
and inequalities of income within and between 
states (under SDG 10) are to be reduced. There 
is recognition of ‘the right to development’ (pa-
ras 10 and 35) and the ‘capabilities’ of develop-
ing countries (para 28 repeated in target 12.1).

Environmental objectives concern agricul-
ture (SDG 2), water (SDG 6), energy (SDG 7), 
climate change (SDG 13), oceans and seas 
(SDG  14), as well as ecosystems and biodi-
versity on land (SDG 15). Goals concerning 
‘people’ and ‘prosperity’ include preventing 
poverty (SDG 1); ending hunger (SDG 2); pro-
moting health (SDG 3), education (SDG 4), 
gender equality (SDG 5), economic growth, 
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employment and decent work ‘for all’ (SDG 8), 
industry, innovation and infrastructure (SDG 
9); reducing inequalities (SDG 10); as well as 
working towards sustainable cities and commu-
nities (SDG 11), and responsible consumption 
and production (SDG 12).

SDG 8 notably makes reference to the ILO 
concept of ‘decent work’ alongside economic 
growth and employment, while SDG 8 targets 
refer expressly to elimination of forced labour, 
child labour and discrimination. Moreover, 
target 8.7 addresses trafficking and modern 
slavery and target 8.8 makes provision for pro-
tection of migrant workers, being suggestive of 
the importance of inclusivity of protection in 
the labour market. Since 2017, SDG indicator 
8.8.2 has required attention to any ‘increase in 
national compliance of labour rights (freedom 
of association and collective bargaining) based 
on ILO textual sources and national legislation’, 
with reference to ‘sex and migrant status’.

There are concerns that insufficient em-
phasis was placed on trade union representa-
tion and collective bargaining in Agenda 2030. 
However, the UN Special Rapporteur on free-
dom of association regards trade union rights 
as implicit in the guarantee of ‘fundamental 
rights’ in target 16.10 (UN Special Rapporteur 
2018). The International Labour Office in Time 
to Act for SDG 8 has also asserted that social 
dialogue and collective agreement are vital to 
the achievement not only of SDG 8 but also of 
Agenda 2030 as a whole, being a facet of the 
‘synergies’ between the different SDGs (ILO 
2019a). Collective bargaining is described as ‘es-
sential to provide coherence between real wage 
growth and shared productivity growth’ (ILO 
2019a:60–61; Jaumotte and Osorio Buitron 2015). 
Moreover, ‘[t]he full involvement of free, inde-
pendent, strong and representative employers’ 
and workers’ organizations in policy-making 
and implementation is a powerful governance 
instrument for sustainable development, since 
it reinforces democratic ownership, inclusive-
ness and accountability’ (ILO 2019a:74). In this 

context the Office has made a strong case for 
collective representation of precarious workers, 
which raises broader issues concerning equality 
and capabilities, which arguably underlie the 
wider sustainability discourse and which we 
return to in a later section.

Access to justice is highlighted in SDG 16, 
which also contains targets concerned with ac-
cess to representation and participation in in-
stitutions. SDG target 16.6 aims to ‘[d]evelop 
effective, accountable and transparent institu-
tions at all levels’, while target 16.7 seeks to 
‘[e]nsure responsive, inclusive, participatory 
and representative decision-making at all lev-
els’. SDG  16.10 requires protection of funda-
mental rights. Global partnerships envisaged 
by SDG 17 are to enable the achievement of the 
goals.

All countries have a role to play at a na-
tional level in implementing the SDGs, assisted 
by international organisations (like the ILO) 
to ensure policy coordination and coherence, 
with particular attention to assisting developing 
countries (ILO STAT; ILO 2019c: article IV(F)). 
Further, SDG targets 17.16 and 17.17 recognise 
that various ‘stakeholders’ could act as partners 
in this process, including civil society, which 
must be taken to include trade unions. Sweden 
can report on its plans for protection of SDGs to 
the UN High Level Political Forum (HLPF), es-
tablished in 2013 in anticipation of Agenda 2030, 
which offers possibilities for ‘orchestration’ of 
national responses (Abbott and Bernstein 2015). 
In 2021 Sweden presented to the HLPF its own 
voluntary national review of various SDGs, in-
cluding SDG 8 (Government Offices of Sweden 
2021a).

In the Swedish report on the implementa-
tion of the 2030 Agenda, the importance of the 
role played by the social partners in Sweden 
in implementing the SDGs was emphasised 
and the importance of well-functioning social 
dialogue between employers and unions for 
sustainable business made clear (Government 
Offices of Sweden 2021a:34–35). In the 2019 LO, 
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TCO and Saco joint policy on the 2030 Agenda, 
nine of the SDGs were prioritised; SDGs 1, 4, 
5, 8, 9, 10, 13,16 and 17 (LO, TCO and Saco 
Agenda 2030). Their commitments in this re-
gard addressing the situation in Sweden relate 
to the promotion of a generous and sustainable 
unemployment benefit systems, combatting 
discrimination, precarious employment and an 
informal employment sector (LO, TCO and Saco 
Agenda 2030:5). The trade unions highlight the 
importance of the social partners’ autonomy 
when promoting the targets, such as SDG 8 for 
example. They argue that the model should be 
further developed to better meet the remaining 
challenges in fulfilling the targets in SDG 8.

While the International Labour Office Re-
port of 2019, Time to Act for SDG 8 stressed the 
synergies between various social sustainabil-
ity goals (ILO 2019a:2), there may be dangers 
which stem from such a holistic approach. For 
example, would a sustainability approach give 
economic objectives too much priority in Swe-
den? After all, SDG 8 is not only concerned with 
decent work but also economic growth, with 
targets 8.1 and 8.2 promoting an increase in 
‘gross domestic product’ and ‘productivity’ re-
spectively, supported by indicator 8.2.1, which 
requires measurement of the ‘[a]nnual growth 
rate of real GDP [gross domestic product] per 
employed person’. It is arguable that this may 
encourage changes that risk instrumentalizing 
and commodifying workers in problematic 
ways.3

When looking at the Swedish direct re-
sponse to SDG 8.2, it is interesting to note that 
the government offices claim that the innova-
tiveness and modernisation of Swedish industry 
is good but has to be further strengthened. The 

3.	 The first ILO Constitution to be found in 
Part XIII of the 1919 Treaty of Versailles stated 
in section II(a)(427) that ‘labour should not be 
regarded merely as a commodity or article of 
commerce’; a requirement repeated in arti-
cle  I(a) of the 1944 ILO Declaration of Phila-
delphia.

need for skills in industry is mentioned. In re-
lation to target 8.9, it is reported that ‘efforts to 
promote tourism and the hospitality sector are 
expected to help strengthen the competitiveness 
of Swedish companies and create new jobs in all 
parts of the country and contribute to the inte-
gration of foreign-born people.’ The gender gap 
is dealt with in the general overview connected 
to SDG 8. For the future, social dialogue shall be 
promoted, and the position of collective agree-
ment strengthened both nationally and inter-
nationally. Sweden must also, according to the 
report, continue to work to ensure that newly 
arrived and foreign-born women and men have 
the same opportunities for labour market and 
social integration (Government Offices of Swe-
den 2021a:95 et sec).

Arguably, in Sweden, it is possible to iden-
tify increased prioritisation of economic objec-
tives related to labour market policies. Indeed, 
this tendency has already been observed in the 
sphere of EU employment policy where empha-
sis has been placed on sustainable economic 
growth (Novitz 2015:261; Pieraccini and Novitz 
2020:20–21). In Sweden this is apparent in two 
respects. Firstly, regarding treatment of migrant 
workers and secondly in relation to the new em-
ployment protection deal including transitional 
retraining agreements.

In order to be admitted to permanent res-
idence, asylum seekers nowadays need to be 
able to support themselves and, if bringing a 
family, also to support them (Ch 5 secs 3b and 
7 Aliens Act (2005:716)). This provision was 
first adopted as a temporary solution to the mi-
gration crisis in 2015 but was made permanent 
in 2021 (Government Bill 2020/21:191). The in-
come requirements are very low for the support 
required and it might lead to a push towards 
precarious employment (Ch 4 sec 4d Aliens Or-
dinance (2006:97). At the same time, the biggest 
political party in Sweden, the Social democrats, 
propose that the general labour migration sys-
tem which is still general and open, should be 
changed and skill based (Frisk 2021). The sec-
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ond largest party argue for including a wage 
threshold preventing low skilled workers in the 
service sector from entering Sweden. The argu-
ment from both parties is that the low skilled 
professions should be saved for the newly ar-
rived asylum-based migrants (Frisk 2021). With 
these arguments, no one gets a right to be in 
Sweden in a decent manner, if not able to sup-
port oneself. The less skilled jobs may continue 
to deliver poor working conditions as long as 
the number of newly arrived migrants is high. 
The asylum seekers tend to work in low skilled 
jobs and other third country national workers 
are proposed to only be admitted if they have 
skills that no one else can contribute nationally. 
Labour migrants may, if these proposals are 
adopted, only be admitted if they have some-
thing very attractive to offer. The adopted and 
proposed changes clearly emphasise economic 
output and decrease purely protective meas-
ures. In this case it is the economic outcome 
for the state that is given centre stage as the 
main priority. Growth and productivity in line 
with SDG 8.2 is taken seriously. It is not clear 
however that a fair balance between these eco-
nomic interests and protective obligations are 
achieved.

The ‘decent work’ agenda can be seen as 
an invitation to strengthen and enforce the el-
ements of inclusion and social fairness within 
the Swedish labour market model. It seems 
however that the flexible labour market and 
major employment protection labour law re-
form, on which the most representative Swed-
ish labour market parties have agreed in 2020, 
contains elements which contradict the decent 
work agenda. The starting point for this flexible 
model is that in the digitalized information so-
ciety employees cannot expect lifelong employ-
ment relationships with one employer, but the 
realistic expectation is that an average employee 
will have to seek new employment and retrain 
himself several times during his active period 
(Government Bill 2021/22:176).

From that perspective, the social partners 
and government rightly emphasize the need for 
training and education of the work force. But 
they also have agreed on lowering the threshold 
for dismissals, both on individual and economic 
grounds. For instance, the legally anchored or-
der for dismissals ‘last in – first out’ has been 
further undermined by extending exceptions 
that the employer is allowed to decide upon 
(Government Bill 2021/22:176). From the per-
spective of decent work, one could argue that 
the dismissal protection for vulnerable groups 
should be enhanced in order to keep up a high 
rate of employment in the labour market. These 
groups are in a difficult position when compet-
ing for new jobs and there is also a risk that 
training and education are more likely to be 
available and effective for the already better 
qualified employees (Umeå university 2020). 
Many low educated workers may need more 
than one year of studies to become employable. 
One can also argue that the new agreed labour 
market model allocates the risks for unemploy-
ment to society and the individual employee. 
The responsibility of the employer has been re-
duced. There is in this respect a clear tension be-
tween decent work objectives and the ongoing 
Swedish labour law and labour market reform.

Growth and productivity, which have al-
ways played a crucial part in collective bargain-
ing and Swedish labour law, have been given 
a more pronounced role in the system that is 
now developing (Malmberg 2010). Recognition 
of the employers’ need for flexibility to stay 
competitive is given an ever-stronger weight. 
In the case explained above, the social partners 
that anticipated that their members in general 
would benefit from this solution agreed on the 
outcome.4

4.	 Initially it was only the private employers, 
Svenskt Näringsliv and the private sector 
white collar workers’ and professionals’ trade 
union negotiating cartel, PTK that agreed 
on the Principle agreement. The blue collar 
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Synergies between SDG 3 regarding health 
and well-being and SDG 8 on decent work have 
become readily apparent during the pandemic 
and may be more generally deserving of atten-
tion. The Global Commission on the Future of 
Work (Global Commission) in its report Work 
for a Brighter Future recommended that ‘safety 
and health at work … be recognized as a fun-
damental principle and right at work’ and be 
protected under a Universal Labour Guarantee, 
which would apply to ‘all workers, regardless 
of their contractual arrangement or employ-
ment status’ (ILO 2019b:12). This view was re-
flected in article III(B) of the 2019 ILO Centenary 
Declaration, which affirmed the rights of ‘all 
workers’ to (1) ‘their fundamental rights’; (2) 
‘an adequate minimum wage, statutory or nego-
tiated’; (3) ‘maximum limits on working time’; 
and (4) ‘safety and health at work’ (ILO 2019c). 
A supplementary resolution on the ILO Cen-
tenary Declaration, requested the Governing 
Body ‘to consider as soon as possible, proposals 
for including safe and healthy working condi-
tions in the ILO’s framework of fundamental 
principles and rights at work’ (ILO 2019d). The 
Governing Body has now adopted ‘a roadmap’ 
which plans for this issue to be placed before 
the next International Labour Conference (ILO 
2021).

Weighing the economic interests of employ-
ers and society against the protection of work-
ers’ health, which also of course has economic 
implications for society as well as for the indi-

workers’ confederation LO and the public em-
ployers were not parties. The majority of the 
LO trade unions now have joined. Four of the 
LO affiliated trade unions Byggnads, SEKO, 
Fastighets och Transport keep outside the 
compromise with the argument that the com-
promise was unbalanced and benefitted the 
employers. See for example SEKO’s explana-
tion https://www.seko.se/press-och-aktuellt/
nyheter/2021/seko-sager-nej-till-att-lo-anslut-
er-sig-till-huvudavtal/ and Fastigets: https://
www.fastighets.se/om-oss/nyheter/2021/fas-
tighets-sager-nej-till-huvudavtalet/.

vidual, is fundamental to Swedish work envi-
ronment law. The categorical duty of employer 
to take all measures necessary to prevent the 
employee from being exposed to illness or ac-
cidents, Chapter 3 Section 2 the Swedish Work 
Environment Act, is limited by the proportion-
ality principle protecting employers from work 
environment demands that are unreasonable 
in the sense that they are expensive and have 
limited potential to prevent injuries (Anders-
son 2019). Despite these connections to SDGs 3 
and 8, the adoption of the 2030 Agenda has had 
little impact on the Swedish work environment 
discussion. Swedish occupational health and 
safety law is based on supervision by union 
safety representatives and ultimately by the 
Work Environment Agency. It is focused more 
on the collective of workers (the work environ-
ment) than the individual workers and remains 
grounded in EU law.

4. EU Sustainability Objectives and 
Social Policy
The European Pillar of Social Rights proclaimed 
on 17 November 2017 (EU 2017) refers in its 
preamble to ‘Article 3 of the Treaty on European 
Union’ and the statement that ‘the aims of the 
Union are inter alia to promote the well-being 
of its peoples and to work for the sustainable 
development of Europe based on balanced 
economic growth and price stability, a highly 
competitive social market economy, aiming 
at full employment and social progress, and a 
high level of protection and improvement of 
the quality of the environment’. Paragraph 7 of 
the preamble also states that ‘the establishment 
of a European Pillar of Social Rights should be 
part of wider efforts to build a more inclusive 
and sustainable growth model by improving Eu-
rope’s competitiveness’ (our emphasis).

A desire for sustainability as inclusivity is 
incorporated into Chapter 1 of the Pillar, con-
cerned with ‘Equal opportunities and access to 
the labour market’, while Chapter 2, Principle 5 
states that: ‘Regardless of the type and duration 
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of the employment relationship, workers have 
the right to fair and equal treatment regarding 
working conditions, access to social protection 
and training.’ Principle 8 protects social dia-
logue, access to information and consultation 
of collective representatives, as well as collective 
bargaining and collective action.

The Commission Communication on ‘A 
Strong Social Europe for Just Transitions’ issued 
on 14  January 2020 began with recognition of 
the UN SDGs and a commitment to the Euro-
pean Pillar of Social Rights (COM(2020)14). In 
this document, the von der Leyen Commission 
regarded sustainability as not only economic 
and environmental but as social and linked to 
the world of work. With an emphasis on inclu-
sive labour markets, there would also be sup-
port for: (1) training; (2) professional mobility 
and ‘economic reconversion’; (3) job creation; 
(4) fostering equality as part of a Sustainable 
Europe Investment Plan for Green New Deal (5) 
fair working conditions; and (6) social protec-
tion. Two potential initiatives mentioned in the 
Communication have since been promoted; one 
being the exploration of collective bargaining 
for the self-employed in the platform economy, 
as part of the wider Digital Services Act Package 
(COM (2021)761; COM(2021) 762; and C(2021) 
8838). The other is the earlier and arguably 
more concrete and controversial Commission 
proposal for a directive on adequate minimum 
wages (COM (2020)682). The 2021 Action plan 
draws self-consciously on the twenty princi-
ples of the Social Pillar which is described as 
the ‘beacon’ for the new social rulebook (COM 
Action Plan 2021:6). It begins by stressing that: 
‘Competitive sustainability is at the heart of 
Europe’s social market economy, striving for a 
sustainable and inclusive growth model that de-
livers the best for people and the planet.’ (COM 
Action Plan 2021:5).

There seems to be little doubt that the von 
der Leyen Commission would approve of the 
proposed new Swedish employment protection 
provisions including training package which 

promotes retraining and job creation, rather 
than job preservation (described in the previous 
section). As regards fair working conditions in 
Sweden, COVID-19 has arguably exposed both 
strengths and weaknesses in the legal system 
of protection of health and safety at work. Al-
though not limited to work, coronavirus can be 
seen as a stress test of the system, testing how 
robust work environment law is in an excep-
tional situation.

Overall, Swedish work environment law 
has been successful in intercepting the new 
risk of COVID-19. The open-ended rules in the 
Swedish Work Environment Act with its holis-
tic work environment concept, combined with 
active union safety representatives and dynamic 
government supervision by the Swedish Work 
Environment Agency, have ensured that the 
COVID-19 has been identified as a proper work 
environment risk, covered by employer respon-
sibility. In this project, when comparing English 
and Swedish occupational health and safety law 
concerning risk assessment as the most impor-
tant tool to prevent COVID-19 at work, it was 
clear that Swedish rules have a more pre-emp-
tive function, preventing employees from be-
ing harmed, and English rules a more defensive 
one, preventing employer liability (Andersson 
and Novitz 2021 and 2022). Because the virus is 
not only present at work, being able to prove 
that someone has got infected at work and not 
in private life is usually impossible, depending 
of course on the level of certainty the rules of 
proof set up. The Swedish focus on pre-emptive 
employer responsibility ex ante, rather than ex 
post facto, has diminished this problem effec-
tively. Instead, problems in the Swedish work 
environment law system have to a large extent 
concerned the fundamental lack of knowledge 
of the virus in the medical sciences and also, on 
a very practical level, a lack of personal protec-
tive equipment in the earlier stages of the pan-
demic. In certain sectors of working life, such 
as larger companies and in the public sector, 
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Swedish work environment law seems to have 
functioned adequately.

Outside that sector, for more vulnera-
ble workers and self-employed, the situation 
is quite different, as the pandemic has high-
lighted. Self-employed are to some extent cov-
ered by the protection of the Swedish Work 
Environment Act, but having no employer 
they lack a subject of responsibility, other than 
themselves, concerning their health and safety. 
This is problematic especially since a significant 
part of self-employed work in an environment 
where they risk exposure to the virus, for exam-
ple making deliveries, driving taxis or cleaning 
houses. On the EU level, self-employed are a 
group at risk and many self-employed are not 
covered by the Framework Directive 89/391/
EEC. Self-employed are often not in focus for 
government supervision of occupational health 
and safety, and many times lack in time and 
resources to invest in their work environment. 
The European Agency for Safety and Health at 
Work have extensive guidelines and resources 
concerning COVID-19 as an occupational health 
and safety issue, but the focus is on workers, not 
the self-employed (European Agency for Safety 
and Health, webpage Healthy Workplaces). 
This may well be an ongoing problem both at 
the EU and Swedish level from a sustainabil-
ity perspective; and we will have to see what 
form any final Directive on platform workers 
and provision for collective bargaining for the 
self-employed will take.

In her guidelines for the European Com-
mission for the years 2019–2024, von der Leyen 
stated that:

“The dignity of work is sacred. Within the 
first 100 days of my mandate, I will pro-
pose a legal instrument to ensure that every 
worker in our Union has fair minimum 
wage.” (von der Leyen Agenda 2019–2024)

A little over 100 days after she took office, on 
October 28  2020, the Commission presented 

a proposal for a directive regarding adequate 
minimum wages in the European Union, as was 
also promised in the Commission Communica-
tion on ‘A Strong Social Europe for Just Transi-
tions’ (COM(2020)682). There is no predecessor 
at EU level. The proposal was put forward after 
it had been established that the European social 
partners would not be able to reach a solution 
through negotiations within the scope of the 
European social dialogue (art. 155 TFEU).

The Commission is clearly of the opinion 
that the EU has competence to adopt binding 
rules in a directive concerning minimum wage. 
It may be contested whether this is true and, if 
a directive is finally adopted, it is not unlikely 
that the question of competence will arise and 
how to interpret the exception regarding pay 
in article 153.5 TFEU. In the project, we have 
explained why this measure is inappropriate 
for Swedish labour regulation (Sjödin 2021b and 
2022). The Court of Justice of the European Un-
ion has previously undertaken a systemic inter-
pretation and, if this is tested again, there might 
be reasons for another result (Sjödin 2021b:413).

By means of the proposal in question, the 
EU is taking a new approach towards collec-
tive bargaining and especially towards sectoral 
collective bargaining. From having undermined 
and restricted sectoral collective bargaining in 
several Member States in the aftermath of the 
financial crises (in for example Greece, Spain, 
Ireland, Portugal, and Cyprus among others) 
the EU is now joining the OECD in reassessing 
sectoral collective bargaining to be an inclusive 
and sustainable instrument. The Commission 
initiative has even been labelled as a symbol for 
the return of social Europe (Schulten and Müller 
2021). In this respect the new policy is well 
aligned with the Swedish collective bargaining 
system. On the other hand the Directive focuses 
on wage transparency and access to minimum 
wages, not on setting any pay levels. From a 
Swedish point of view the Directive cannot be 
expected to add any further protection for weak 
groups. The problem with the Directive from 
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a Swedish point of view is that it places sig-
nificant responsibilities related to wage setting 
on the Member States. Since the labour mar-
ket parties exclusively bear this responsibility 
in Sweden, there are problems to design the 
Directive so that it fit into a Swedish setting. 
This fact, in combination with little confidence 
in the Court of justice, especially on the trade 
union side, has caused both employer organi-
sations and trade unions in Sweden to strongly 
oppose the proposal for that Directive. This is 
an instance where the objectives of Swedish 
and EU regulators coincide but their regulatory 
methods clash. A sustainable, in the sense of a 
durable, system of EU governance will require 
some deference to collective bargaining as the 
crucial means of wage setting, while Swedish 
labour market partners will, as our final part 
demonstrates, have to find ways to make these 
processes more inclusive.

5. Reflection on the theoretical 
foundations of sustainability
In theoretical terms, the worker can be under-
stood as ‘embedded’ or inevitably connected 
to their ‘family, community, and environment’ 
(Seck 2019:158). Indeed, the ‘needs’ identified 
in the Brundtland Report can be understood as 
being capable of being delivered through better 
regulation of work. For example, Erich Grießler 
and Beate Littig, writing on social sustainability 
in 2005 (Grießler and Littig 2005), on this basis 
proposed measures addressing discrimination 
and state support for workers. They expressly 
linked their analysis to the capabilities’ frame-
work advocated by Amartya Sen and Martha 
Nussbaum (Grießler and Littig 2005:75).

Sen’s idea of Development as Freedom cen-
tres on human ‘capabilities’, including those of 
‘workers’ (Sen 1999). He has argued for ‘pro-
cesses that allow freedom of actions and deci-
sions, and the actual opportunities that people 
have…’ (Sen 1999). The value of ‘functionings’, 
‘the various things a person may value doing 
or being’, cannot in his view be predetermined, 

but can be enabled (Sen 1999:75 and 112–119). 
Simon Deakin has identified, as enabling factors 
for workers, ‘their society (such as social norms, 
legal rules and legal political institutions) and 
their environment (which could include cli-
mate, physical surroundings and technological 
infrastructure)’ (Deakin 2005:56).

Nussbaum has argued that government 
and public policy must urgently address ‘en-
trenched social injustice and inequality’ which 
hinders the realisation of capabilities (Nuss-
baum 2011:18–19). In so doing, she has offered 
a more prescriptive list of ‘central capabilities’, 
of which ‘affiliation’ and ‘practical reason’ are 
‘architectronic’ – ‘they organize and pervade 
the others’ (Nussbaum 2011:33–39). It can be 
argued that affiliative thought and action can be 
linked to freedom of association and collective 
voice (Novitz 2019; Bogg 2019), which she con-
cedes may be an important aspect of addressing 
systemic inequality (such as women’s informal 
work in India), although she also insists that a 
wider holistic approach is required (Nussbaum 
2019:80). Certainly, systemic inequality of the 
kinds identified by Nussbaum are inconsistent 
with sustainability, which poses questions as 
to how regulation of the labour market can and 
should best address this problem.

Taking a closer look at the ten basic capabil-
ities that according to Nussbaum must be up-
held in a decent political order, it is clear that 
freedom of association and collective voice in 
the Swedish setting can be linked to capabili-
ties no. 7 ‘affiliation’ (which expressly mentions 
freedom of assembly and speech) and no. 10 
‘control of one’s environment’ (which also ex-
pressly in its ‘A’ aspect includes political partic-
ipation in the form of free speech and associa-
tion) (Nussbaum 2011:33). Keeping in mind that 
a threshold level of these ten basic capabilities 
must be guaranteed to all and that all capabil-
ities are interrelated, we have demonstrated in 
our project that freedom of association plays a 
very strong role in Swedish labour regulation. 
It is clear that if this right is not possible to re-
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alise, it is difficult to claim that other capabili-
ties are achieved such as, under no. 10(B), ‘be-
ing able to work as a human being, exercising 
practical reason and entering into meaningful 
relationships of mutual recognition with oth-
ers workers’ (Nussbaum 2011:34). It can also 
be questioned whether those workers in reality 
can reach the minimum threshold of capabilities 
no. 9 which talks about recreational activities, 
or even no. 6 on practical reason (to ‘engage in 
critical reflection about planning of one’s life’), 
no. 2 on bodily health and no. 1 on life. This may 
also have implications for the children of these 
workers making it difficult for their children to 
reach the threshold of no. 4 on ‘senses, imagi-
nation, and thought’ which includes adequate 
education (Nussbaum 2011:33–34). In a Swedish 
context the ‘architectonic’ function of freedom 
of association is very clear.

Here, it may be relevant to observe that the 
2021 Swedish report on the implementation of 
the 2030 Agenda claims that ‘the level of basic 
social protection is 100 per cent on most areas’ 
when reporting on SDG 1 (Government Offices 
2021a:74), but also recognizes that Sweden faces 
‘great challenges in terms of inequality in edu-
cation, health, segregation, and vulnerability in 
the labour market’. The report also recognises 
that the number of ‘people with an income be-
low 60 per cent of median income has increased, 
meaning that economic gaps have widened’ 
(Government Offices 2021a:53). Women and 
people born outside Sweden are reported to be 
the hardest hit (Government Offices 2021a:75). 
Still, we must keep in mind that Sweden has 
‘the lowest rates of severe material poverty in 
the EU’, except in the areas with socio-economic 
challenges, where the rate was on par with the 
EU average of just under 7 per cent (Govern-
ment Offices 2021a:74).

The rare measures taken to prevent labour 
exploitation in a very few cases (through for 
example criminal sanctions) can enhance the 
probability that those outsiders identified 
here access the central capabilities identified 

by Nussbaum (Herzfeld Olsson 2019a; Sjödin 
2021a). Those legislative measures are however 
in many aspects punitive and not focussed on 
enhancing capabilities thresholds for victims. 
They do not contribute to what a life worthy of 
human dignity requires, which is what Nuss-
baum asserts capabilities is about (Nussbaum 
2011:32). We must keep in mind that the capa-
bilities approach is about what each person is 
‘able to do and to be’…….’the approach takes 
each person as an end, asking not just about 
the total or average well-being but about the 
opportunities available to each person’ (Nuss-
baum 2011:18). A good society according to 
Nussbaum should promote ‘a set of opportu-
nities, or substantial freedoms, which people 
may or may not exercise in action: their choice 
is theirs’ (Nussbaum 2011:20). Our argument is 
that in the Swedish context such choice is not 
available to everyone. It is questionable whether 
the central capabilities have reached a threshold 
which make life ‘worthy of human dignity’ for 
those workers.

For those that can exercise the freedom of 
association, the Swedish labour law system, 
both through measures taken by the legisla-
tor and the social partners, develops from a 
rights-based system towards one prioritising 
capabilities, which leads to a wider diversity. 
But here we must keep in mind that the ca-
pability approach accepts diversity – ‘treating 
people as equals may not entail equalizing the 
living conditions for all’ (Nussbaum 2011:31). 
This is particularly clear when we look at how 
most collective agreements have developed. 
For many workers, their individual capacity to 
perform at work and negotiate their terms will 
be crucial for the outcome with regard to the 
remuneration they will get. To a much larger 
extent than previously, the individual worker 
him- or her-self will influence the outcome in 
this regard. The diversity between workers 
within the same professional group increases 
(Herzfeld Olsson 2019b:30 et sec). But we could 
argue that the individual worker who is an in-
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sider and a trade union member is provided 
with the sufficient substantial freedoms in ac-
cordance with the thresholds required, since the 
trade union and trade union membership is a 
safeguard that the lowest level will not deprive 
the workers of decency.

Also, when analysing the new proposals 
on employment protection we can see similar 
effects. It is however here perhaps less clear 
whether the thresholds will be upheld for every-
one affected. The idea is that it will be easier 
for employers to dismiss workers on the basis 
of both personal and redundancy causes. The 
background is the recognition of the employ-
er’s need to safeguard appropriate qualifica-
tions within the workforce to stay competitive. 
This, in its turn, will benefit growth. In order to 
help workers to stay qualified, very generous 
transition systems will be adopted, where the 
workers can get subsidised up to a year to edu-
cate themselves. The idea behind this exercise is 
very much in line with the idea of capabilities. 
We could say that this system supports internal 
capabilities (Nussbaum 2011:21). The question 
however is whether, in reality, the training 
and education necessary to become employ-
able again or remain employable is available 
for everyone or if this system will strengthen 
those with already greater skills and bargain-
ing power, while pushing more vulnerable 
workers out of the workforce or into ever more 
insecure work. A risk is that those ejected will 
become part of the outside workforce for which 
is it questionable whether the threshold is up-
held. We must keep in mind that a capability 
is a ‘combination of personal abilities and the 
political, social and economic environment’….
combined capabilities (Nussbaum 2011:20–21).

Concluding thoughts
This paper has sought to interrogate certain as-
pects of the Swedish system with reference to 
different understandings of ‘sustainability’. It 
emerges that the central dominant system of 
collective bargaining has the potential to pro-

mote durability and inter- and intra-genera-
tional justice, including just transitions in the 
labour market. However, its capacity to pro-
mote capabilities and equality depends on how 
inclusive and adaptable collective bargaining 
systems are, with attention to who is being rep-
resented and in what sectors.

While the UN SDGs adopted in the 2030 
Agenda offer an opportunity for Sweden and 
the social partners to reflect on the content of 
sustainable policies and how they are to be im-
plemented, there are problematic issues raised 
by the terms of SDG 8, especially as regards its 
treatment of economic growth. There is already 
a tendency to prioritise economic objectives in 
Swedish labour policies in relation to migra-
tion and the recent employment/skills package, 
which may further partition the labour market 
into insiders and outsiders. More positive is the 
emerging recognition of how aspects of health 
intersect with the representation of those at 
work and pre-emption of harm.

There is a role here for the EU and the Swed-
ish legislature, and aspects of policies directed 
to addressing labour exploitation are emerging, 
but at the same time there are dangers that crim-
inal penalties and introduction of a minimum 
wage may be less helpful than they seem. There 
needs to be sensitivity to the strengths as well as 
the weaknesses of the current Swedish system 
in any attempt to craft new regulatory measures 
and one of those strengths must be extensive 
collective bargaining coverage. Moreover, we 
suspect that the gradual recognition by Swedish 
trade unions of the various dimensions of sus-
tainability, including underlying concerns with 
equality and capabilities, may enable the Swed-
ish model to endure. Taking on environmental 
as well as economic and social objectives, may 
be crucial to trade unions’ relevance, as will en-
suring that the Swedish system becomes ever 
more inclusive of different forms of work and 
those who do that work.
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